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STATEMENT OF QUESTIONS PRESENTED 


1. Where one tenant in common in possession of real property 


which has been sold at a tax sale purchases the same may the Court 
enter a summary judgment in her favor vesting absolute title in her 

when the co-tenants have alleged an agreement on the part of the co- 
tenant in possession to pay the taxes? 


2. Where a co-tenant of real property which has been sold for 
taxes is under a disability which extends his period of redemption 
under the provisions of Tit. 47, Sec. 1004 District of Columbia Code 
1951 Ed. et supplements does he have a right to redeem the whole or 
his proportionate share where the property is incapable of division? 


3. Did the pleadings in the case at bar indicate the existence 
of a genuine issue of fact? 
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JURISDICTIONAL STATEMENT 


This is an appeal from a judgment of the United States District 
Court for the District of Columbia entered for the appellee on her motion 
for summary judgment. This Court has jurisdiction pursuant to Title 
28, Sec. 1291 of the United States Code. 


STATEMENT OF THE CASE 


The appellee, plaintiff below, filed this action to remove cloud on 
title. The appellee claimed by virtue of a tax deed to her predecessor 
in title, the Capital Mortgage & Title Company, which had conveyed to 
her. The appellee, along with the appellants herein, her brothers and 
sisters, prior to the time the property was sold for taxes, had held 
title to the property as tenants in common by virtue of descent or in- 
heritance from their father. Issue was joined upon complaint and 
answer and the appellee (plaintiff below) moved for summary judgment. 
The appellants opposed the granting of this motion on the grounds that 
questions of fact were involved, and upon the further grounds that the 
right of redemption had not expired. 


Upon a hearing on this motion, the Court below granted the appel- 
lee's motion for summary judgment, reserving the right of an incompe- 
tent to redeem his proportionate interest. This appeal followed. 
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SUMMARY OF ARGUMENT 


I. The law imposes a duty upon a co-tenant in possession who en- 
joys all of the beneficial interest in the land to pay the taxes and other- 


wise to protect the interest of his co-tenants. | 





Where a co-tenant in exclusive possession of land fails to pay 
taxes that it was his duty to pay, and then obtains exclusive title to the 
property pursuant to a tax sale the conveyance to him is a nullity insofar 
as it is relied upon to divest the co-tenants of their interest. 


II. The proposition is well established in persuasive precedents 
that where a person under a disability is permitted to redeem property 
sold for taxes within a special time after the removal of the disability 
he may redeem the whole. : 


Il. Where some doubt as to the existence of material fact appears 
from the pleadings, this doubt should be resolved against the party mov- 
ing for summary judgment. 

The pleadings here clearly recite the implied agreement on the 
part of the co-tenant in possession to pay the taxes. Moreover, this 





agreement amounts to a duty imposed by law. Accordingly, a genuine 
factual issue existed as to (1) the existence of the agreement and (2) 
whether any other facts existed which nullified the agreement or avoided 


the legal duty. Therefore, summary judgment was improper. 





ARGUMENT 
I. 
It may be taken as established by the record herein that the plain- 


tiff was a co-tenant of the defendants and that she was in possession. 

She paid the taxes on the premises until January, 1946, at which time 
the premises were sold for nonpayment of taxes. The co-tenant re- 
mained in possession of the premises until she repurchased the same 
from Capital Mortgage & Title Company on November 18, 1953. There 
is no showing of any inability on the part of the appellee to pay the taxes 
in accordance with the duty imposed upon her by law. Indeed, the appel- 
lee's affidavit shows a unique and singular ability to pay the taxes after 
she had acquired a "purported" title to the property for a consideration 
of $1,113.13 in 1953. All taxes have been paid by her since that time. 
In the face of the allegations in the verified complaint that there was 

an agreement to pay the taxes, it is submitted that a factual question 
existed in this regard which barred summary judgment. 


Any interest in the land acquired by the appellee inured to the 
benefit of her co-tenants. 4 Tiffany Real Property Sec. 1248, et seq., 
Fielding v. White (Texas Civ. App.) 32 S.W. 1054: 


* . . . when such relationship exist, so instant 
there springs into existence a reciprocal and mutual 
obligation and duty resting upon each co-owner, in 
dealing with the common estate, to observe the right 
of each other and to abstain from acts in which benefit 
and profit may result to one to the injury of the other, 
although there be an absence of facts tending to show 
special circumstances creating trust relationship." 


Here, the special circumstances were pleaded, and the rule ap- 


plies with greater force. 


48 C.J.S. Joint Tenancy #11933, 934, 14 Am. Ju. 123, 124, por. 
54, Spencer v. Spencer, 160 Fla. 749, 36 So. (2d) 424; Pearce, et al. 
v. Rowland, 227 N.C. 590, 42 S.E. (2d) 384. 


4) 


In the Pearce case, supra, where there was a dispute to the ex- 


istence of an agreement to pay the taxes, the Court there said, at page 
684: | 


"The answer depends upon whether the respondent 

was under any legal or moral obligation to pay the 

taxes... Thefeme petitioner says he was. 

The respondent says he was not, or that, if he 

were he discharged his duty in this respect. The 

evidence is such as to require the aid of ajury...". 

It is respectfully submitted that the record herein amply supports 
the conclusion that a genuine issue of material fact existed and summary 


judgment should not have been granted. 


II. 

The ruling of the Court below gives some effect to the provisions 
of Tit. 47, Sec. 1003, et seq. of the District of Columbia Code, but not 
that effect which the law permits or the record warrants. It is respect- 
fully submitted that, Leo Collins, under these Codes’ provisions had a 
right to redeem the entire premises. 

Mitchell v. Chester, 208 Ark. 781, 187S.W. (2d) 899, 
— 159 ALR 1462. 

The question here presented appears to be one of first impression 
in this jurisdiction, however, the better reasoned cases as well as the 
equities would seem to favor the appellants’ views. To hold that the 
person under a disability could only redeem his proportionate share 
divests him of the opportunity to exercise his option to have paid the 
taxes and redeemed the entire premises and look to his co-tenants for 
contribution thus maintaining the prior unities in the premises. 

Schuman v. Westbrook, 207 Ark. 495, 191S.W. (2d) 470. 


In the instant case where the appellee had actual knowledge of her 
brother's disability the rule applies with greater vigor. Leo Collins, 
presently through his committee or in futuro upon the removal of his 
disability may redeem the entire property. 





Il. 


A motion for summary judgment by reason of its drastic nature 
and extraordinary effect should be granted with caution. This Court 
has stated on numerous occasions that where there is a genuine issue 
of a material fact or doubt as to the question or existence of an issue 
of material fact then the motion should not be granted. 


In considering such a motion the Court must construe the plead- 
ings liberally against the movant so as to do substantial justice. 


Here, the existence of several factual issues is apparent on the 
face of the pleadings and the motion should have been denied. 


Burley v. Elgin, J. & E. Ry. Co., 140 F(2d) 488, affirmed 
65 S. Ct. 1282, 325 U.S. 711; 


Hazeltine Research v. General Electric, 183 F(2d) 3; 
Dewey v. Clark, 180 F(2d) 766, 86 U.S. App. D.C. 137. 


CONCLUSION 


Considering the mutually defendant, if not fiduciary, relationship 
existing between co-tenants, the record herein, amply establishes that 
the appellee holds title to the subject premises in trust for her brothers 
and sisters, the co-tenants. 


This we submit, is true in the ordinary case where no special 
facts exist. Here, the record shows unique special circumstances. 


(1) The agreement and duty to pay the taxes, (2) the continued - 
occupancy of the land subsequent to the tax sale and the repurchase 
by the appellee and (3) a co-tenant under a disability who has a con- 
tinuing right to redeem the whole. Upon consideration of these y. 
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| 
factors the error of the learned Court below in granting the Motion for 
Summary Judgment is made manifest and that judgment should be re- 


versed. 


Respectfully submitted, 


JULIUS W. ROBERTSON 


ROBERTSON & ROUNDTREE 
1808 - 11th Street, N. W. 
Washington 1, D.C. 


Attorneys for Appellants 
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JOINT APPENDIX 


[Filed August 20, 1956] : 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


MARGARET A. CARLTON 
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Washington, D.C. 
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and 
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Washington, D.C. 
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) 
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2 
COMPLAINT TO REMOVE CLOUD ON TITLE 

1. This is an action to remove a cloud from the title to real estate 
located in the District of Columbia; jurisdiction of the Court is based 
upon Title 11, Sections 305, 306 of the Code of Laws for the District 
of Columbia, 1951 edition. 

2. Plaintiff, a widow, is a citizen of the United States and a resi- 
dent of the District of Columbia, and is a daughter of Carter J. Collins, 
deceased, former owner of the property herein involved; the defendants 
are likewise citizens and residents of the District of Columbia, and are 
brothers and sisters of the plaintiff, and are sued herein jointly with 
their respective husbands and wives, as the direct descendants of the 
aforesaid Carter J. Collins, deceased, for such interests as they may 
have in the said real estate. 

3. The property involved herein is located at 513 Fifty-fourth 
Street, N. E., in the District of Columbia, and is described as Lots 
No. 13, 14 and 15 in Square No. 5224. 

4, Said lots were originally owned by Carter J. Collins, deceased, 
father of plaintiff, and were assessed by the District of Columbia in 
1946 for delinquent taxes; on March 29, 1948, the Commissioners of the 
District of Columbia issued to the Capital Mortgage and Title Company, 
Inc. , a Delaware corporation, doing business in the District, a tax deed 
for the aforesaid lots, as recorded in Liber 8711 at Folios 152, 155 and 
158 of the Records of the Recorder of Deeds; on November 30, 1953, the 
said corporation sold its interest in said property to the plaintiff herein 
by deed as recorded in Liber 10097, Folio 566; the said corporation duly 
paid all taxes against the property until 1953 and the plaintiff has kept 
up the taxes since then; all of the aforesaid transactions were made 
within the prescribed statutory time limits and no redemption of the 
property was ever attempted within the five-year period. 

5. Plaintiff avers that said tax deed and the subsequent deed to 
her were issued after all requirements of the law had been satisfied and 
that they operated to vest in plaintiff a good title in fee simple to said 


lots and to expunge and divest all interest therein of defendants. However, 


oo 
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plaintiff's title is rendered unmarketable by the propriety interest in said 
3 lots in defendants or their successors; the policy of the title com- 
panies operating in the District of Columbia being to report the status of 
the titles of lots such as the property herein as good in the proprietary 
owners and subject only to a tax title, notwithstanding the provisions 
of applicable law of this District. Moreover, the public is reluctant to 
purchase or invest in tax titles and consequently the title of plaintiff to 
said lots is clouded by the aforesaid interest of the defendants and pre- 
vents plaintiff from the full and free enjoyment thereof. 
fe WHERE FORE, the premises considered, plaintiff prays: 

1. That it be declared by this Court that the title of plaintiff to 
Lots 13, 14 and 15 in Square 5224 is good in fee simple, free and clear 
of any and all interest of defendants. 

2. That the interest of said defendants in said lots be declared a 
cloud on the title of plaintiff and be removed by Order of this Court. 

3. For such other and further relief as the nature of the case may 


warrant. 
/s/ Wesley S. Williams 
/s/ William A. Robinson 
Attorneys for Plaintiff 
cs * * 
12 [Filed September 10, 1956] 


ANSWER OF DEFENDANT CORINE COLLINS » 
Now comes the defendant, Corine Collins, by way of answer to the 
complaint herein, and respectfully shows to this Honorable Court as 
follows: 
~ 1. That she is the wife of Leo Collins, defendant herein. 
2. That the aforesaid, Leo Collins, is incompetent, and is pres- 





P ently hospitalized at St. Elizabeth's Hospital for the insane, Washington, 
D.C. and has been so hospitalized for more than 15 years; and that he 





4 
was incompetent at the time of the events alleged to have occurred in 
the complaint. 

3. That the aforesaid Leo Collins is non sui juris, and that a 
guardian ad litem should be appointed for him. 

4, This defendant denies each and every material allegation con- 
tained in the complaint. 

/s/ CORINE COLLINS 
DISTRICT OF COLUMBIA, SS: 

Corine Collins, being first duly sworn on oath according to law, 
deposes and says that she has read the foregoing answer by her sub- 
scribed and knows the contents thereof and that the matters and things 
therein contained are true to the best of her knowledge, information and 
belief. 

/s/ CORINE COLLINS 
Subscribed and sworn to before me this 6th day of September, 1956. 
/s/ Anne W. Toliver 
Notary Public, D.C. 
(Certification of Service) 


14 [Filed September 10, 1956] 
ANSWER TO COMPLAINT TO REMOVE CLOUD ON TITLE 
Now comes the defendants herein, by way of answer to the com- 


plaint and respectfully alleges and represents to this Honorable Court 
as follows: 
First Defense 
The complaint fails to state a cause of action upon which relief 
can be granted. 
Second Defense 
1. The defendants deny that the plaintiff paid the taxes on the 
property at all times, or that she was in lawful possession of the prem- 


ises. 
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2. The defendants deny each and every other material allegation 


of the complaint. 
Third Defense ! 

1. The defendants admit the allegations contained in paragraphs 
one and two of the complaint as relates to the relationship of the parties 
hereto, but deny so much of paragraph two as alleges that the plaintiff 
is a widow. 

2. The defendants admit the allegations contained in paragraph 3 
relating to the description of the property. 

15 3. The defendants admit so much of the allegations contained in 
paragraph 4 as relates to the ownership of the premises by Carter J. 
Collins, are without sufficient information and/or knowledge to form a 
belief as to the truth or falsity of the remaining allegations in the said 
paragraph and with respect thereto demands strict proof thereof. 

4. The defendants further say that the plaintiff herein did oust them 
of the peaceable possession and use of the premises upon the death of 
Carter J. Collins, the father of the plaintiff and the defendants, and that 
thereupon, the plaintiff did collect, demand, and receive rent from several 
of the defendants and did rent portions of the premises to other persons 
for various sums of money, and did fail and refuse to account to the 
other co-tenants of the property, the defendants herein, and did convert 
the entire income and usufruct from the property to her own benefit 
and use. 

5. That the plaintiff herein by using the property and depriving 
the defendants of the use and enjoyment thereof, and by renting the prem- 
ises and collecting the rent did impliedly agree to pay the taxes and to 
upkeep and maintain the property which she failed utterly to do. 

6. That the defendants are entitled to the benefit of any taxes paid 
by the plaintiff and that they have an equity in the property equal to the 
plaintiff. 

WHEREFORE, the premises considered, the defendants pray: 

1. That the complaint be dismissed, or in the alternative, 
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2. That the defendants be declared joint tenants in the property 

with the plaintiff and that the same be sold pursuant to an order of this 
Court and the proceeds be divided in accordance with the statutes of 
descent and distribution of this jurisdiction. 
(Signed) John W. Brooks Josephine Brooks 

Gabriel Diggs Rachel E. Diggs 

Thomas A. Collins Gertrude Collins 

Howard Hogue Evelyn Hogue 


District of Columbia, ss: 
The undersigned, Josephine Brooks and John Brooks, Rachel 
Etheline Diggs, & Gabriel Diggs, Veronica Carver and Herbert Carver, 


Evelyn Hogue and Howard Hogue, Thomas Collins and Gertrude Collins, 


being first duly sworn on oath according to law deposes and say that they 
have read the foregoing answer by them subscribed and know the contents 
thereof and that the matters and things therein alleged are true to the 
best of their knowledge, information, and belief. 
(Signed) John W. Brooks Josephine Brooks 

Gabriel Diggs Rachel E. Diggs 

Thomas A. Collins Gertrude Collins 

Howard Hogue Evelyn Hogue 
Subscribed and sworn to before me this 6th day of September, 1956, 
A.D. 

/s/ Anne W. Toliver 
Notary Public, D.C. 


(Certificate of Service) 
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42 


43 


[Filed April 9, 1957] 

REPORT OF GUARDIAN AD LITEM OF LEO COLLINS 
DISTRICT OF COLUMBIA, ss: 

Joseph C. Waddy, Guardian Ad Litem for Leo Collins, respect- 
fully submits to the Court as follows: 

1. That he was duly appointed Guardian Ad Litem by order of this 
Court passed herein October 16, 1956. 

2. That upon receipt of notice of his appointment this Guardian 
Ad Litem carefully examined and read the pleadings filed in this case 
and thereafter made independent investigation concerning the subject 
matter of this litigation and the interest of the incompetent, Leo Collins, 
therein. In the course of his investigation the Guardian Ad Litem in- 
spected the records of this Court in Mental Health Cause No. 26027; 
examined the deeds on record in the office of the Recorder of Deeds for 
the District of Columbia; conferred with Wesley S. Williams, Esquire, 
the original attorney for plaintiff herein and with Julius W. Robertson, 
Esquire, the attorney for defendants; with William F. Becker, Esquire, 





plaintiff's present counsel; and with the incompetent, Leo Collins. He 
also inspected the site of the property and the exterior of the improve- 
ments thereon and researched the statutes and decisions relating to 
Real Property Tax Sales in the District of Columbia. 

3. Asa result of his investigations the Guardian Ad Litem reports: 

a. That Leo Collins is a son of Carter J. Collins, deceased, 
who, at the time of his death, intestate, on June 4, 1934, owned Lots 
13, 14, and 15 in Square 5224, in the District of Columbia, improved 
by premises 513 54th Street, Northeast. Carter J. Collins was sur- 
vived by seven children. Accordingly, Leo Collins inherited a one- 
seventh interest in the real property. 

b. Leo Collins, also known as Leo Frederick Collins, was 
adjudicated as being of unsound mind by order of this Court dated Sep- 
tember 24, 1943, and was committed to St. Elizabeth's Hospital. His 
mental incompetence has continued uninterrupted since his adjudication. 
Consequently he was of unsound mind and hospitalized on January 18, 
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1946, when the property was sold for taxes, as well as on March 25, 
1948, the date upon which the Commissioners of the District of Colum- 
bia issued its tax deed of the property to the Capitol Mortgage and Title 
Company, Inc., and also on November 18, 1953, when said corporation 
transferred its interest in the property to plaintiff herein by quitclaim 
deed. 

c. That under the provisions of Title 47, Section 1003 of 
the District of Columbia Code, 1951 Edition, persons under legal dis- 
ability are allowed one year after the removal of such disability to re- 
deem the property sold, or bid off by the Collector of Taxes in the 
name of the District of Columbia, for non-payment of taxes, from the 
purchaser or purchasers, his, her or their assigns, or from the Dis- 
trict of Columbia, on payment of the amount of the purchase money, with 
eight per centum per annum interest thereon, together with all taxes and 
assessments that have been paid by the purchaser or his assigns between 
the day of the sale and the period of redemption with eight per centum 
per annum interest on the amount of such taxes and assessments. 

d. That the Guardian Ad Litem is of the opinion that, inas- 
much as Leo Collins was under legal disability at all times material to 
this litigation, and still is under such legal disability, those transactions 
did not divest the incompetent of his interest in said real property. 

e. The improvements on the property are in such a dilapi- 
dated and run down condition that they have been condemned by the Dis- 
trict of Columbia Government. 

f. The Guardian Ad Litem has also been informed that fol- 
lowing the death of Carter J. Collins, plaintiff rented portions of the 
property and collected the income therefrom but made no accounting to 
the other co-tenants, including the incompetent. 

4. On the basis of the foregoing the Guardian Ad Litem is of the 
opinion that Leo Collins, the incompetent still has a one-seventh interest 
in said real property and therefore recommends: 

a. That the Court declare that the interest of the incompetent, 


Leo Collins, in said property has not been extinguished by the deeds of 
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March 25, 1948, or by the quitclaim deed of November 18, 1953. 
b. That a trustee be appointed to take title to said property 
and to sell same under the rules of this Court. : 
c. That this matter be referred to the Auditor of this Court 
to state an account between the incompetent and the plaintiff. 
d. That a committee be appointed to collect and receive on 
behalf of the incompetent such sum or sums as may be found due him 
45 by virtue of said accounting and from the sale of said real prop- 
erty. 
Respectfully submitted 
/s/ Joseph C. Waddy 
Subscribed and sworn to before me this 9th day of April, 1957. 
Harry M. Hull, Clerk 
By: /s/ Irene P. McFeely 
Deputy Clerk 





(Certificate of Service) 


21 [Filed March 22, 1957] 
MOTION FOR SUMMARY JUDGMENT 

Comes now the plaintiff and by her attorney moves this Honorable 
Court for summary judgment herein on the ground that there is no genuine 
issue as to any material facts and as a matter of law, she is entitled to 
judgment. The Affidavit of the plaintiff, Margaret A. Carlton; the tax 
receipts for Lots 13, 14 and 15, in Square 5224, District of Columbia; 
the deeds to said Lots between the District of Columbia Commissioners, 
Grantors, and Capital Mortgage & Title Co., Inc., Grantee; and the 
deed to said Lots between Capital Mortgage & Title Co., Inc., Grantor, 
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and Margaret Carlton, plaintiff herein, Grantee, are attached hereto 
and made a part hereof. 


/s/ William F. Becker, 
* a oe 


Attorney for Plaintiff 


(Certificate of Service) 


[Filed March 22, 1957] 

AFFIDAVIT 
District of Columbia, ss: 

I, Margaret A. Cariton, plaintiff herein, being first duly sworn, 
depose and say: 

1. Iam a daughter of Carter J. Collins, who died a widower on 
June 4, 1934, owning, in fee simple, Lots 13, 14 and 15 of Square 5224, 
known as 513 54th St., N. E., Washington, D.C. 

2. Carter J. Collins was survived by seven adult children, the 
plaintiff herein, Josephine Brooks, Rachel Etheline Diggs, Veronica 
Carver, Leo Collins, Thomas Collins and Evelyn Collins Hogue, de- 
fendants herein. 

3. At the time of the death of Carter J. Collins, Josephine Brooks 
was married to defendant John Brooks, and resides at Glen Arden, 
Maryland; Rachel Etheline Diggs was married to defendant Gabriel Diggs, 
and resided on Ames St., N.E., Washington, D.C.; Veronica Carver 
was married to defendant Herbert Carver, and resided on M St., S.W., 
Washington, D.C.; Leo Collins was married to defendant Corine Col- 
lins, and resided on 57th St., N. E., Washington, D.C.; and Thomas 
Collins was married to defendant Gertrude Collins, and resided on 
Calvert Pl., S.W., Washington, D.C. 


4. From the time of my father's death, I have continuously re- 
sided at 513 54th St., N.E., Washington, D.C. My sister, Evelyn 
Collins Hogue, resided at that address until about 1941, a year after 
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she married defendant Howard Hogue, and has not resided there since. 
Veronica Carver resided at 513 54th St., N.E., for a few days during 
a period of time in which she and her husband were living in New York. 
Other than these two instances, none of the defendants has resided on 
the property in question, 513 54th St., N.E., since the death of Carter 
J. Collins. : 

23 9. None of the defendants has contributed any money toward the 
upkeep of the property involved herein, but since 1934, I have paid for 
all the upkeep and repairs on the property, which upkeep included, but 
was not limited to, new beams under the kitchen floor, plastering, porch 
repairs, a Bricktex cov*ring for the entire house and approximately 
200 truck loads of dirt for grading and filling, plus the rental of a bull- 
dozer on two occasions. 

6. I have no information that any of the defendants has contri- 
buted any money towards the payment of the taxes on the aforesaid 
property. Between 1934, when my father died, and January, 1946, 
when the property was sold by the District of Columbia Commissioners 
to the Capital Mortgage & Title Company, Inc., I paid the real estate 
taxes thereon to the limit of my ability. Since I purchased the property 
from the Capital Mortgage & Title Company, Inc., on November 18, 
1953, for a total of $1,113.13, I have paid all the taxes on it. I have 
not been reimbursed for my expenditures in purchasing this property 
by anyone. 

7. In 1941, I offered to purchase each of the shares of my brothers 
and sisters in this property and had arranged to make a loan for the 
necessary amount of money, but this offer was not accepted. In 1956, 
when some of the defendants were requested to join with me in applying 
for a loan with which to pay for needed repairs on the property, they 
refused to do so, and the District of Columbia has condemned the house 
and now threatens to have it torn down. 

/s/ Margaret A. Carlton 
Subscribed and sworn to before me this 19th day of March, 1957. 
x * * Notary Public, D.C. 
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28 [Filed March 22, 1957] 
RECORDER OF DEEDS 


Washington 
D.C, 


THIS IS TO CERTIFY that the pages attached hereto constitute a 
full, true, and complete copy of A DEED BY AND BETWEEN JOHN 
RUSSELL YOUNG, ET AL., GRANTORS, AND CAPITAL MORTGAGE 
& TITLE CO., INC., GRANTEE, DATED THE 25th DAY OF MARCH, 
1948, AND RECORDED THE 29th DAY OF MARCH, 1948, AT 2:16 
P.M. IN LIBER NO. 8711, FOLIO 152, as the same appears of record 
in this office. 

IN TESTIMONY WHEREOF, I have hereunto set my hand 
and caused the seal of this office to be affixed this the 18th day of 
MARCH A.D. 1957. 

JOHN B. DUNCAN, 

(SEAL) Recorder of Deeds, D.C. 
By /s/ Leonard G. Hyman 
Deputy Recorder of Deeds, D.C. 


29 [Filed March 22, 1957] 
8711 152 4381 
DEED 

THIS INDENTURE, made this 25th day of March, in the year one 
thousand nine hundred and fortyeight by and between John Russell Young, 
Guy Mason, Gordon R. Young, Commissioners of the District of Colum- 
bia, of the first part, and Capital Mortgage & Title Co., Inc., of the 
second part, witnesseth: 

WHEREAS, in compliance with law certain property, located in 
the District of Columbia and known for purposes of assessment and taxa- 
tion as lot numbered 13 in square numbered 5224 according to the rec- 
ords in the office of the Assessor of the District of Columbia, was duly 
assessed for taxation in the name of Carter J. Collins for the fiscal 
year hereinafter mentioned and the taxes herein described duly levied 


A 


30 


13 
hereon; : 
AND WHEREAS, the said taxes, together with the penalties and costs 
accruing thereon, being unpaid, and the said property in arrears for the 
same, the Commissioners of the District of Columbia duly published 
said-described property, as required by law, giving due notice thereof 
by advertisement; : 

AND WHEREAS, the said Commissioners did, on the Eighteenth 
day of January, 1946, the day named for the sale of said property in 
arrears, offer for sale and sell the same to Capital Mortgage & Title 
Co., Inc., the highest bidder therefor, at and for the sum of Two dol- 
lars and eighteen cents ($2.18), that being the highest sum bid for said- 
described property, and said amount being sufficient to meet the taxes, 
penalties, and costs due thereon; the said lot in said square being sold 
to satisfy taxes, penalties, and costs due thereon as follows: 


Amount of special assessments for 


dollars 
and cents 
Amount of Interest thereon from 
dollars 
and eénts 
Amount of special assessments for 
dollars 
and cents 
Amount of interest théreon from 
dollars 


and cents 
Amount of tax due the District of Columbia for the support of the govern- 


ment thereof for the fiscal year ending June 30, 1945, One dollar 


and thirty cents $1.90 
(Capital Mortg. & Title Ins. Co., Nov. 2, 1948) 


8711 153 
Penalties accruing thereon None dollars 
and thirteen cents $0. 13 
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Costs accruing thereon None dollars 
and seventy-five cents $0. 75 

Amount of surplus dollars 
and cents $ 

Amounting in all to the sum of Two dollars 
and eighteen | cents $2.18 


AND WHEREAS, immediately after the said sale to said Capital 
Mortgage & Title Co., Inc. and upon payment by it of the purchase 
money, the said Collector of Taxes duly issued a certificate of sale 
to said Capital Mortgage & Title Co., Inc. 

AND WHEREAS, the said 
has duly assigned the said certificate of sale and all 
right, title, and interest thereunder to 
as is evidenced by assignment duly indorsed on said 
certificate; 

AND WHEREAS, more than two years have elapsed since said sale, 
and the said property has not been redeemed as provided by law, and 
the said party - of the second part has - applied for a deed within five 
years from the date of said sale and paid the following taxes and assess- 





ments: 
Fiscal year for Amount for which property Amount due 
which taxes and was bid in by D.C. D.C. in- 
assessments Date or cluding 
were levied of Taxes, assessments, costs Interest interest 
Sale or charges otherwise due thereon to date 
eC a Sah tiie, pa ealas cea gpaalel 
1946 1947 $ 3.69 $.55 $ 4.24 
1947 1948 3.69 -1l1 3.80 
1948 Not 2.98 . 09 3.07 
sold 
$ 10.36 $.75 $11.11 


and thereby become entitled to a conveyance of the premises from the 
parties of the first part: 


15 
. 8711 154 

NOW, THEREFORE, THIS INDENTURE WITNESSETH, that said 
parties of the first part, by virtue of the authority conferred on them by 
law and for and in consideration of the premises, and the sum of one 
dollar, lawful money of the United States, to them in hand paid, the re- 
ceipt of which is hereby acknowledged, have granted, bargained, sold, 
and conveyed, and by these presents do grant, bargain, sell, and convey 
unto the said party - of the second parts, its successors, heirs and as- 
signs, all the said hereinbefore described lands and premises, and the 
appurtenances thereunto belonging or in anywise appertaining; to have and 
to hold the same unto the said party - of the second part, its successors, 
heirs and assigns forever. 

IN WITNESS WHEREOF, the said John Russell Young, Guy Mason, 
Gordon R. Young constituting the Board of Commissioners of the District 
of Columbia, parties of the first part, having first considered and ap- 
proved the foregoing deed sitting as a Board, have directed the execution 
thereof in the name of said Board of Commissioners by their Secretary, 
who has hereunto set his hand and affixed the seal of the District of 
Columbia hereto, under authority of the Act of Congress entitled "An 
Act to relieve the Commissioners of the District of Columbia of certain 
ministerial duties," approved February 11, 1932, on the day and year 
first hereinbefore written. : 

District of Columbia Board of Commissioners of the 


signed, sealed and delivered District of Columbia, 
in the presence of By G. M. THORNETT [seal] 


/s/ E. Hi ZIMMERMAN Secretary 
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District of Columbia, ss: 

I, Minnie O. Barr, a Notary Public in and for the District of Colum- 
bia, DO HEREBY CERTIFY that G. M. THORNETT Secretary of the 
Board of Commissioners of the District of Columbia, parties to the 
foregoing and annexed deed bearing date on the 25th day of March, 

A.D. 1948, personally appeared before me in said District, the said 
G. M. THORNETT being personally well known to me as the person 
who executed the said deed and acknowledged the same to be the act 
and deed of the said Board of Commissioners of the District of Columbia. 
Given under my hand and official seal this 25th day of 
March, A. D. 1948. 
/s/ Minnie O. Barr, Notary Public, D.C. 
(Notary Seal) ree 


RECORDER OF DEEDS 


Washington, 
D.C. 


[Filed March 22, 1957] 

THIS IS TO CERTIFY that the pages attached hereto constitute a 
full, true, and complete copy of ADEED BY AND BETWEEN JOHN 
RUSSELL YOUNG, ET AL., GRANTORS, AND CAPITAL MORTGAGE 
& TITLE CO. , INC., GRANTEE, DATED THE 25th DAY OF MARCH, 
1948, AND RECORDED THE 29th DAY OF MARCH, 1948, AT 2:17 
P.M. IN LIBER NO. 8711, FOLIO 158, as the same appears of record 
in this office. 

IN TESTIMONY WHEREOF, I have hereunto set my hand 
and caused the seal of this office to be affixed, this the 18th day 

of MARCH, A.D., 1957. 


(SEAL) JOHN B. DUNCAN 
Recorder of Deeds, D.C. 
By /s/ Leonard G. Hyman 
Deputy Recorder of Deeds, D.C. 
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[Filed March 22, 8711 158 «4381 
1957] : 


DEED : 

THIS INDENTURE, made this 25th day of March, in the year one 
thousand nine hundred and forty-eight by and between John Russell Young, 
Guy Mason, Gordon R. Young, Commissioners of the District of Colum- 
bia, of the first part, and Capital Mortgage & Title Co., Inc., of the 
second part, witnesseth: 

WHEREAS, in compliance with law certain property, located in the 
District of Columbia and known for purposes of assessment and taxation 
as lot numbered 15 in square numbered 5224 according to the records in 


the office of the Assessor of the District of Columbia, was duly assessed 


for taxation in the name of Carter J. Collins for the fiscal year herein- 
after mentioned and the taxes herein described duly levied hereon; 

AND WHEREAS, the said taxes, together with the penalties and 
costs accruing thereon, being unpaid, and the said property in arrears 
for the same, the Commissioners of the District of Columbia duly pub- 
lished said-described property, as required by law, giving due notice 
thereof by advertisement; 

AND WHEREAS, the said Commissioners did, on the Eighteenth 
day of January, 1946, the day named for the sale of said property in 
arrears, offer for sale and sell the same to Capital Mortgage & Title 
Co., Inc., the highest bidder therefor, at and for the sum of Two dollars 
and forty-three cents ($2. 43), that being the highest sum bid for said- 
described property, and said amount being sufficient to meet the taxes, 
penalties, and costs due thereon; the said lot in said square being sold 
to satisfy taxes, penalties, and costs due thereon as follows: 


Amount of special assessments for 


and 


Amount of interest thereon fro 
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Amount of special assessments for 





dollars 







and 
Amount of interest thereon fro 
dollars 


Amount of tax due the District of Columbia for the support of the govern- 
ment thereof for the fiscal year ending June 30, 1945, One dollar 
and fifty-three cents $1.53 
(Capital Mortg. & Title Co., Inc., Nov. 2, 1948) 


— «34 8711 159 

Penalties accruing thereon None dollars 
and fifteen | cents $0.15 

Costs accruing thereon None dollars 
and seventy-five cents $0. 75 

Amount of surplus | dollars 
and | cents $ 

Amounting in all to the sum of Two dollars 
and forty-three cents $2. 43 


AND WHEREAS, immediately after the said sale to said Capital 
Mortgage & Title Co., Inc., and upon payment by it of the purchase 
money, the said Collector of Taxes duly issued a certificate of sale to 
said Capital Mortgage & Title Co., Inc. 

AND WHEREAS, the said 
has duly assigned the said certificate of sale and all right, 
title, and interest thereunder to 


as is evidenced by assignment duly indorsed on said 
certificate; 

AND WHEREAS, more than two years have elapsed since said sale, 
and the said property has not been redeemed as provided by law, and 
the said party - of the second part has - applied for a deed within five 
years from the date of said sale and paid the following taxes and assess- 


ments: 
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Amount for which | 
property was bid in ) Amount due 


Fiscal year for by D.C. or | D.C. in- 
which taxes and Taxes, assessments, ‘Interest cluding 
assessments costs or charges other- thereon interest 
were levied wise due D.C. | 


1946 
1947 
1948 


$.87 $ 12.79 
and thereby become entitled to a conveyance of the premises from the 
parties of the first part: 

35 8711 160 

NOW, THEREFORE, THIS INDENTURE WITNESSETH, That said 
parties of the first part, by virtue of the authority conferred on them 
by law and for and in consideration of the premises, and the sum of one 
dollar, lawful money of the United States, to them in hand paid, the re- 
ceipt of which is hereby acknowledged, have granted, bargained, sold, 
and conveyed, and by these presents do grant, bargain, sell, and convey 
unto the said party - of the second parts, its successors, heirs and 
assigns, all the said hereinbefore described lands and premises, and 
the appurtenances thereunto belonging or in anywise appertaining; to 
have and to hold the same unto the said party - of the second part, its 
successors, heirs and assigns forever. 

IN WITNESS WHEREOF, the said John Russell Young, Guy Mason, 
Gordon R. Young constituting the Board of Commissioners of the Dis- 
trict of Columbia, parties of the first part, having first considered and 
approved the foregoing deed sitting as a Board, have directed the execu- 
tion thereof in the name of said Board of Commissioners by their Secre- 
tary, who has hereunto set his hand and affixed the seal of the District 
of Columbia hereto, under authority of the Act of Congress entitled 
"An Act to relieve the Commissioners of the District of Columbia of 
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certain ministerial duties," approved February 11, 1932, on the day 
and year first hereinbefore written. 


Board of Commissioners of the 
District of Columbia, 


By /s/ G. M. THORNETT [seal] 
District of Columbia Secretary. 
[Signed, sealed, and delivered in the presence of- 
/s/ E. H. Zimmerman] 


District of Columbia, ss: 
I, Minnie O. Barr, a Notary Public in and for the District of 
Columbia, DO HEREBY CERTIFY that G.M. THORNETT, Secretary 
of the Board of Commissioners of the District of Columbia, parties to 
the foregoing and annexed deed bearing date on the 25th day of March, 
A.D. 1948, personally appeared before me in said District, the said 
G. M. THORNETT being personally well known to me as the person 
who executed the said deed and acknowledged the same to be the act 
and deed of the said Board of Commissioners of the District of Columbia. 
Given under my hand and official seal this 25th day of 
March, A.D. 1948. 
/s/ Minnie O. Barr, Notary Public, D.C. 
(Notary Seal) rae 
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36 RECORDER OF DEEDS 


~ Washington 
D.C. 


[Filed March 22, 1957] 
THIS IS TO CERTIFY that the pages attached hereto constitute a 
° full, true, and complete copy of A DEED BY AND BETWEEN JOHN 
) RUSSELL YOUNG, ET AL., GRANTORS, AND CAPITAL MORTGAGE 
& TITLE CO., INC., GRANTEE, DATED THE 25th DAY OF MARCH, 
1948, AND RECORDED THE 29th DAY OF MARCH, 1948, AT 2:16 
P.M. IN LIBER NO. 8711, FOLIO 155, as the same appears of record 
in this office. 
m IN TESTIMONY WHEREOF, I have hereunto set my hand 
> and caused the seal of this office to be affixed, this the 18th day 
of MARCH, A.D., 1957. 
JOHN B. DUNCAN, 
(SEAL) Recorder of Deeds, D.C. 
e By /s/ Leonard G. Hyman, 
Deputy Recorder of Deeds, D.C. 
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> 8711 155 4381 
DEED 
THIS INDENTURE, made this 25th day of March, in the year one 
thousand nine hundred and forty-eight by and between John Russell 
Young, Guy Mason, Gordon R. Young, Commissioners of the District 
of Columbia, of the first part, and Capital Mortgage & Title Co., Inc., 
of the second part, witnesseth: 
> WHEREAS, in compliance with law certain property, located in 
: the District of Columbia and known for purposes of assessment and taxa- 
tion as lot numbered 14 in square numbered 5224 according to the rec- 
ords in the office of the Assessor of the District of Columbia, was duly 
assessed for taxation in the name of Carter J. Collins for the fiscal : 
year hereinafter mentioned and the taxes herein described duly levied 
hereon: 


ee ee 
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AND WHEREAS, the said taxes, together with the penalties and 
costs accruing thereon, being unpaid, and the said property in arrears 
for the same, the Commissioners of the District of Columbia duly pub- 
lished said-described property, as required by law, giving due notice 
thereof by advertisement; 

AND WHEREAS, the said Commissioners did, on the Eighteenth 
day of January, 1946, the day named for the sale of said property in 
arrears, offer for sale and sell the same to Capital Mortgage & Title 
Co., Inc., the highest bidder therefor, at and for the sum of Seven 
dollars and twenty-five cents ($7.25) that being the highest sum bid 
for said-described property, and said amount being sufficient to meet 
the taxes, penalties, and costs due thereon; the said lot in said square 
being sold to satisfy taxes, penalties, and costs due thereon as follows: 
Amount of special assessments for 


| dollars 
and | cents 
Amount of interest thereon from 
and cents $ 
Amount of special assessments for 
. dollars 
and | cents 
Amount of interest thereon from 
dollars 
and cents 


Amount of tax due the District of Columbia for the support of the govern- 
ment thereof for the fiscal year ending June 30, 1945, Five dollars 


and ninety-one cents $5.91 
(Capital Mortg. & Title Ins. Co., Nov. 2, 1948) 
38 8711 156 
Penalties accruing thereon None dollars 
and fifty-nine cents $0. 59 
Costs accruing thereon None dollars 


and seventy-five cents $0. 75 














Amount of surplus dollars 
and cents $ 


Amounting in all to the sum of Seven dollars 
and twenty-five cents $7.25 


AND WHEREAS, immediately after the said sale to said Capital 
Mortgage & Title Co., Inc. and upon payment by it of the purchase 
money, the said Collector of Taxes duly issued a certificate of sale 
to said Capital Mortgage & Title Co., Inc. 

AND WHEREAS, the said 
has duly assigned the said certificate of sale and all right, 
title, and interest thereunder to 
as is evidenced by assignment duly indorsed on said 
certificate; 

AND WHEREAS, more than two years have elapsed since said 
sale, and the said property has not been redeemed as provided by law, 
and the said party - of the second part has - applied for a deed within 
five years from the date of said sale and paid the following taxes and 





assessments: 
Amount for which 
property was bid in Amount due 
Fiscal year for by D.C. or D.C. in- 
which taxes and Date Taxes, assessments, cluding 
assessments of costs or charges Interest interest 
were levied sale otherwise due D.C. thereon to date 
1946 1947 $14. 11 $2.12 $16.23 
1947 1948 14.11 42 14, 53 
1948 Not 15. 50 47 15.97 
sold —_—__—— on 
$43. 72 $3.01 $46.73 


and thereby become entitled to a conveyance of the premises from the 


parties of the first part: 


8711 157 
NOW, THEREFORE, THIS INDENTURE WITNESSETH, That said 
parties of the first part, by virtue of the authority conferred on them 
by law and for and in consideration of the premises, and the sum of 
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one dollar, lawful money of the United States, to them in hand paid, 
the receipt of which is hereby acknowledged, have granted, bargained, 
sold, and conveyed, and by these presents do grant, bargain, sell, and 
convey unto the said party - of the second parts, its successors, heirs 
and assigns, all the said hereinbefore described lands and premises, 
and the appurtenances thereunto belonging or in anywise appertaining; 
to have and to hold the same unto the said party - of the second part, its 
successors, heirs and assigns forever. 

IN WITNESS WHEREOF, the said John Russell Young, Guy Mason, 
Gordon R. Young, constituting the Board of Commissioners of the Dis- 
trict of Columbia, parties of the first part, having first considered and 
approved the foregoing deed sitting as a Board, have directed the execu- 
tion thereof in the name of said Board of Commissioners by their Secre- 
tary, who has hereunto set his hand and affixed the seal of the Distri ct 
of Columbia hereto, under authority of the Act of Congress entitled "An 
Act to relieve the Commissioners of the District of Columbia of certain 
ministerial duties," approved February 11, 1932, on the day and year 
first hereinbefore written. 


Board of Commissioners of the 
District of Columbia, 


By /s/ G. M. THORNETT [seal] 
Secretary. 
[District of Columbia - 
Signed, sealed and delivered in the presence of - 


/s/ E. H. Zimmerman] 


District of Columbia, ss: 

I, Minnie O. Barr, a Notary Public in and for the District of 
Columbia, DO HEREBY CERTIFY that G. M. THORNETT, Secretary of 
the Board of Commissioners of the District of Columbia, ‘parties to the 
foregoing and annexed deed bearing date on the 25th day of March, 

A.D. 1948, personally appeared before me and in said District, the said 
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G. M. THORNETT being personally well known to me as the person 
who executed the said deed and acknowledged the same to be the act 
and deed of the said Board of Commissioners of the District of Colum- 
bia. 
Given under my hand and official seal this 25th day of March, 
A.D., 1948. 
/s/ Minnie O. Barr, Notary Public, D.C. 
(Notary Seal) ae 


[Filed March 22, 1957] Book 10097 Page 566 
THIS DEED CA 3461-56 EX-20 
Made this 18th day of November, in the year one thousand nine 
hundred and Fifty-Three by and between CAPITAL MORTGAGE & TITLE 


CO. , INC., a Delaware Corporation, party of the first part, MARGARET 
CARLTON, party of the second part: 

WITNESSETH, that the party of the first part, for and in considera- 
tion of Ten and no/100 Dollars has granted, released, and forever quit- 
claimed, and does hereby grant, release, and forever quit-claim unto 


the party of the second part the following described land and premises, 
situate, lying and being in the District of Columbia, and distinguished 
as Lots Thirteen (13), Fourteen (14) and Fifteen (15) in Square Five 
Thousand Two Hundred Twenty-four (5224). 
Book 10097 Page 567 

together with all and singular the improvements, ways, easements, 
rights, privileges, and appurtenances to the same belonging, or in 
anywise appertaining, and all the estate, right, title, interest and claim, 
either at law or in equity, or otherwise however, of the party of the first 
part, of, in, to, or out of the said land and premises. 

TO HAVE AND TO HOLD, the above released land and premises 
unto and to the use of the party of the second part her heirs and assigns 


forever. 
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IN TESTIMONY WHEREOF, the said CAPITAL MORTGAGE & 
TITLE CO., INC. hath on the 18th day of November, A.D., 1953, caused 
these presents to be signed by Wilbur L. Gray, its President, attested 
by A. Souder, its Secretary and its corporate seal to be hereunto affixed; 
and doth hereby appoint Wilbur L. Gray its true and lawful attorney in 
fact to acknowledge and deliver these presents as its act and deed. 
CAPITAL MORTGAGE & TITLE CO., INC. 
By: /s/ Wilbur L. Gray /s/ Wilbur L. Gray 
ATTEST: President 
/s/ A. Souder [SEAL] 
Secretary 
Deed executed and delivered in accordance with resolution 
of the Board of Directors of Capital Mortgage & Title Co., 
Inc. 
/s/ A. Souder, Secretary 
[SEAL] 


Book 10097 Page 568 
DISTRICT OF COLUMBIA, to wit: 

I, S. Churchill Elmore, a Notary Public in and for the District 
of Columbia do hereby certify that Wilbur L. Gray who is personally 
well known to me as the person named as attorney in fact in the fore- 
going Deed bearing date on the 18th day of November, 1953, and hereto 
annexed personally appeared before me in said District of Columbia and 
as attorney in fact as aforesaid, and by virtue of the authority vested 
in him by said Deed, acknowledged the same to be the act and deed of 
Capital Mortgage & Title Co., Inc., the grantor therein. 

GIVEN, under my hand and seal this 18th day of November, 1953 

/s/ S. Churchill Elmore [seal] 
Notary Public, D.C. 
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Book 10097 Page 569 


QUIT CLAIM DEED 
From | 
CAPITAL MORTGAGE & TITLE CO., INC., 
a Delaware Corporation | 
To | 
MARGARET CARLTON : 


Received for Recordonthe day of 
A.D. 19: ___, 
at o'clock _M, and recorded in 
Liber No. 10097 at Folio 566, one of the Land 
Records for the District of Columbia, and 
examined by 


/s/ JOHN B. DUNCAN, 
Recorder. 


MAIL TO: 


MARGARET CARLTON 
513 54th St., N.E. 
Washington, D.C. 


* * * 


Nov. 30 '53 - 365912 C-46409 - Ded - 1.60 
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[Filed April 3, 1957] 

OPPOSITION TO MOTION FOR SUMMARY JUDGMENT 

Comes now the defendants by and through their attorneys, Robert- 
son and Roundtree, and oppose the granting of a motion for summary 
judgment herein, and as the bases for this opposition respectfully repre- 
sents to this Honorable Court the following matters and things: 

1. Genuine issues as to material facts are involved in this cause. 

2. The defendants assert that the tax deed of the plaintiff's predeces- 
sor in title, to wit, Capital Mortgage & Title Co., Inc., was defective 
and that the plaintiff herein, only acquired a defeasable title by the con- 
veyance to this plaintiff from the Capital Mortgage & Title Co., Inc. 

3. That the time for redemption of the land by one of the party 
defendants has not expired. 

4. Such other and further matters and things that may be alleged 
and presented upon a hearing of this motion. 

Respectfully submitted, 


/s/ Julius W. Robertson 
* * * 


Attorneys for Defendants 


(Certificate of Service) 


[Filed April 12, 1957] 
ORDER 

This cause having come on to be heard on the plaintiff's Motion 
for Summary Judgment, and the Court having considered the pleadings 
herein and the oral arguments of counsel for the plaintiff, counsels for 
the defendants, and of the guardian ad litem for defendant Leo Collins, 
and the Court having found there is no genuine issue of material fact 
and that, as a matter of law, the plaintiff is entitled to judgment, it 
is this 12th day of April, 1957, 
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ORDERED, that the plaintiff's Motion for Summary Judgment be, 
and the same is hereby, granted, together with costs; and, 

IT IS FURTHER ORDERED, ADJUDGED and DECREED that the 
plaintiff, Margaret A. Carlton, is the owner, in fee simple, of Lots 
13, 14 and 15, in Square 5224, improved by the premises 513 54th 
Street, N.E., in the District of Columbia, subject only to a right of 
redemption of a one-seventh interest by defendant Leo Collins, mentally 


incompetent, alone, and free and clear of any interest of any other de- 


fendant herein; and, : 

IT IS FURTHER ORDERED, that Joseph C. Waddy, Esq. is 

hereby appointed guardian ad litem for the defendant Leo Collins, 
with authority to join, in his behalf, with the plaintiff herein in negotia- 
tions for repairs to the said premises if necessary to so join, and also 
with authority to represent the defendant Leo Collins in establishing the 
cash value of that defendant's interest in the aforesaid property and 
for such other actions as the Court may deem necessary to protect that 
interest; and, 

IT Is FURTHER ORDERED, that the aforesaid Joseph C. Waddy, 
Esq. be, and he is hereby, required to give bond in the amount of Five 
Hundred Dollars ($500. 00) for the faithful performance of his duties 


hereunder. 


/s/ JOSEPH C. McGARRAGHY 
Judge 


(Certificate of Service) 
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50 _ [Filed April 16, 1957] 
NOTICE OF APPEAL 
Notice is hereby given this 16th day of April, 1957, that the de- 
fendants, John W. Brooks and Josephine Brooks, Gabriel Diggs and 
Rachel E. Diggs, Thomas A. Collins and Gertrude Collins, Howard 
Hogue and Evelyn Hogue, and Corrine Collins, hereby appeal to the 
United States Court of Appeals for the District of Columbia Circuit +] 
from the judgment of this Court entered on the 12th day of April, ; 
1957, in favor of plaintiff, Margaret A. Carlton against said Josephine 
Brooks, et al., defendants, herein. 
/s/ JULIUS W. ROBERTSON 


Attorney for Defendants J 
* * * 


(Service) 








—FOR-BRDING 


BRIEF FOR APPELLEE 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,943 


JOHN W. BROOKS 
and 
JOSEPHINE BROOKS, et al., 


Vv. 


Cs, 
APPEAL FROM THE UNITED STATES ge 
FOR THE DISTRICT OF COLUMBIA 


WILLIAM F. BECKER 


601 Tower Building 
Washington 5, D. C., 


Attorney for Appellee. 











eS 





(i) 


STATEMENT OF QUESTIONS PRESENTED 


In the opinion of appellee, the following questions are presented: 


1. Does a deed given by the Commissioners of the District of 
Columbia pursuant to the provisions in District of Columbia Code 
(1951 edition) Sec. 47-1003, in the absence of any showing to the 
contrary, give a good and complete title in fee simple to the property 
described therein? 


2. Does one who was a former owner, as tenant in common, of 


property transferred by tax deed to a stranger and who purchases that 


property from the stranger after the statutory period of redemption 
has expired, receive good and complete title in herself or does she 
hold for the benefit of her former co-tenants as well? 


3. Does the right of redemption reserved to a certain tenant in 
common because of his disability apply only to the extent of his interest 
in the property ? 
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COUNTERSTATEMENT OF THE CASE 


Appellee and her six brothers and sisters became tenants in 


common in the property involved herein upon the death intestate of 





2 


their widower father in 1934. By 1941, appellee was the sole family 
member in residence there. (R. 22, J.A. 10). In 1946 the property 
was sold at a tax sale to Capital Mortgage & Title Company, Inc. When 


the statutory two-year period of redemption had expired, and within the 
five-year period provided, that Company requested and received from 
the District of Columbia Commissioners tax deeds to the property which 
are duly recorded. (R. 28-29, J.A. 12-25). 


In November, 1953, appellee alone purchased all the estate, 
right, title, interest and claims of the Mortgage Company in this 
property. (R. 24-26, J.A. 25-27). By 1956 it became necessary for 
appellee to file suit to quiet title. (R. 23, J.A. 11; R. 1-3, J.A. 1-3). 
Appellee named as defendants all of her brothers and sisters and their 
respective spouses. One sister and her husband, Veronica and Herbert 
Carver, did not answer or appear and are not appellants herein. The 
remaining defendants answered. (R. 12-16, 42-45; J.A. 3-9). 


Judge McGarraghy, in the lower court, granted appellee's 
motion for summary judgment, decreeing that appellee was the owner 
of the property involved herein in fee simple, subject only to a right of 
redemption of a 1/7 interest by defendant Leo Collins, who was men- 
tally incompetent during the pertinent period herein. (R. 48, J.A. 28- 
29). It is from this order that this appeal has been taken. (R. 50, 
J.A. 30). 


STATUTES INVOLVED 
District of Columbia Code (1951 edition) Sec. 47-1002: 


"Upon the day specified in section 47-1001 the 
Commissioners shall proceed to sell or cause to 
be sold any and all property upon which such taxes 
remain unpaid, and continue to sell the same every 
secular day until all the real property as aforesaid 
in section 47-1001 shall have been brought to auction 
and sold. In case no other person bids the amount 
due, together with penalties and costs, on any lot, 
the said collector of taxes shall bid the amount due, 
together with penalties and costs, on the same and 
purchase it for the District.“ 
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! 

e District of Columbia Code (1951 edition) Sec. 47-1003: 

* | 
stata atm Saciate Immediately after the close of the sale, 
upon payment of the purchase money, the said 

collector of taxes shall issue to the purchaser a 

= certificate of sale, and if the property shall not 


be redeemed by the owner or owners thereof with- 
in two years from the last day of sale, by payment 
to the collector of taxes of said District, for the 
° use of the legal holder of the certificate, the amount 
for which it was sold at such sale, exclusive of sur- 
plus, and one per centum thereon for each month or 








> part tk2reof, a deed shall be given by the Commis- 
sioners of the District, or their successors in 
> office, to the purchaser at such tax sale, his heirs 


or devisees, or to the assignee of such certificates, 

which deed shall be admitted and held to be prima 
o facie evidence of a good and perfect title in fee 
simple to any property bought at said sale herein 
authorized: Provided, That no deed shall be 
issued unless application therefor be made within 
= five years from the last day of sale, ... . And 
: provided also, That minors or other persons under 
legal disability be allowed one year after attaining 
full age or after the removal of such legal dis- 
ability to redeem the property so sold, or bid off 
* by the collector of taxes in the name of the District 
of Columbia as aforesaid, from the purchaser or 
purchasers, his, her, or their assigns, or from 


ee the District of Columbia, on payment of the amount 
of purchase money so paid therefor, with eight 
per centum per annum interest thereon as aforesaid, 


together with all taxes and assessments that have 
been paid thereon by the purchaser of his assigns 


os between the day of sale and the period of redemption 
with eight per centum per annum interest on the 

I+. amount of such taxes and assessments..... an 

Lee 


R SUMMARY OF ARGUMENT 


Without any evidence to the contrary, the tax deeds from the 
District of Columbia to Capital Mortgage & Title Company passed good 
title to them. As the period of redemption allowed former owners had 


expired, the titles and interests of appellants and appellee were expunged. 
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After the period of redemption had expired, the property was 
purchased by appellee, not redeemed, in the same manner as any 
stranger to the title could have done, and she took the same title and 


interest as the Mortgage Company had. 


Leo Collins, not an appellant, has been mentally incompetent 
throughout the pertinent period, and his personal right of redemption 
remains alive. But his estate in the property was not affected by the 
persons who held as co-tenants with him, and, therefore, is unchanged 
by a change in co-tenants. Therefore, his right of redemption does 
not act to reinstate appellants who permitted their period of redemption 


to expire. 


Where the evidentiary facts are not substantially in dispute, as 
in the instant case, it is proper to grant summary judgment. 


ARGUMENT 
I 


CAPITAL MORTGAGE & TITLE COMPANY 
WAS THE HOLDER OF FEE SIMPLE TITLE 
TO PROPERTY INVOLVED HEREIN, SUB- 
JECT ONLY TO REDEMPTION OF LEO COLLINS 
Capital Mortgage & Title Company acquired the property involved 
herein from the Commissioners of the District of Columbia by three 
tax deeds dated March 25, 1948 and duly recorded with the Recorder of 
Deeds in Liber 8711, pages 152-158. (R. 28-35, J.A. 12-25). These 
deeds recite that the property involved herein was sold to the Company 
on January 18, 1946; that more than the statutory two-year period for 
redemption had passed without redemption; that taxes and assessment 
had been paid, and application for the tax deeds had been made within 
the prescribed five-year period. The provisions of law had been com- 
plied with. Under the law these deeds themselves "shall be admitted 
and held to be prima facie evidence of a good and perfect title in fee 
simple to any property bought at said sale . . ."* District of Columbia 
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Code (1951 Edition) Sec. 47-1003. No evidence of any nature was sub- 


mitted to indicate the provisions of law were not complied with or that 


the Capital Mortgage & Title Company did not have a perfect title. 5 


As early as 1886, the validity of a tax deed and the expunging by 
it of all pre-existing interests was settled by the courts in this District. 
In Brewer v. District of Columbia, 5 Mackey 274, 16 D.C. 274 (1886) 
at p. 279, the court said: | 


"The very fact of reserving this right of redemption im- 
plied that without it the tax title would be a complete 
extinction and expunging of all pre-existing title, and 
would pass the property as from an original source of 
title. And the terms of the reservation, being limited 
to a certain time, exclude any further indulgence than 
is expressed in the reservation itself. If any of these 
parties provided for fail to redeem within the time ex- 
pressed in the law, it is too late; too late because the 
law manifestly was intended to have the operation which 
I have described, that is, of passing an absolute, com- 
plete and perfect title, subject only to a limited right 
of redemption as expressed in the law." 


More recently in the case of W. C. & A. N. Miller Co. v. Emig 
Properties, 77 U.S. App. D.C. 205, 134 F. 2d 36 (1943), cert. denied 
318 U.S. 788, this court reasserted the holding in the Brewer case in 
these words at p. 208: 


“Title evidenced by a tax deed given in compliance with 
the statutory requirements expunges all the interests which 
spring from the record title and vests in the holder a new 
and complete title to the property in fee simple." 


In 1952, this court said: 


“It is true, as Engel and the District say, that in the 
District of Columbia a tax deed extinguishes all liens, 
encumbrances and equities in and upon the parcel 


conveyed." Engel v. Catucci, 91 U.S. App. D. C. 54, 
56, 197 F. 2d oT (1952). 


\ 


1 Leo Collins, mentally incompetent throughout the pertinent period, still has a right of redemp- 
tion until one year after the removal of\his disability, This is recognized by appellee and taken into 
account in the order of the lower court (J.A. 29). Since he is not an appellant and his status is dis- 

cussed subsequently, (pp. 8, 9 ), the argument of appellee here refers to the position of appellants alone. 
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A tax deed has been held to expunge dower interest. Capital Mortgage 
& Title Co. v. Carroll, D.C.D.C., Civil Action 1194-50, decision by 
Judge Tamm. 


When such of appellants as were owners failed to exercise their 
right of redemption within the statutory time allowed, the Mortgage 
Company title was as absolute, complete and perfect against them as 
against the rest of the world. 


I 


APPELLEE RECEIVED THE FEE SIMPLE 
TITLE TO THE PROPERTY, SUBJECT 
ONLY TO REDEMPTION OF LEO COLLINS 
Appellee purchased “all the estate, right, title, interest and 
claim either at law or in equity, or otherwise however" of Capital 
Mortgage & Title Co. (R. 24-27, J.A. 25-27). 


Appellants urge this’ Court to accept the principle that one who 
was previously a tenant in common in certain property cannot be trans- 
feree of a fee simple title from the purchaser at a tax sale, but must 
take it subject to the use of his former co-tenants. In effect, this 
argument defeats the statutory limitation of two years for redemption 
by failure to distinguish between redemption of property during the 
period allowed and purchase of that property. 


In Watkins v. Eaton, Sup. Ct. Maine, 30 Me. 529 (1849), the 
court made that distinction clear. There property was sold at a tax 
sale to one Longfellow. During the statutory period of redemption one 


Quincy, a former owner as a tenant in common, paid Longfellow what 


he had paid at the sale and received a conveyance of the whole property. 


Later Quincy's co-tenants sought to compel Longfellow to convey their 
former shares to them. The court held the co-tenants could not re- 
cover from Longfellow and could recover from those holding under 
Quincy only by proving they had paid or tendered the amount equitably 
due for their share to the holders of the legal title. Quincy had 


if 


redeemed the property from Longfellow, not purchased it. At p. 536, 


the court said: 


"The principle applied in this case will not be 
applicable should one tenant in common purchase the 
whole estate from the purchaser at a sale made for 
the payment of taxes after the right to redeem had 
expired. In such case one of the co-tenants could 
derive no benefit from the purchase made by another 
co-tenant."" [citing Kirkpatrick v. Mathiot]. 


In the case of Kirkpatrick v. Mathiot, Sup. Ct. Pa., 4 Watts & 
Sergeant 251, 4 Pa. St. Rpts. 251 (1842), the court decided a matter 
similar to the instant one. The law there provided for a five year 
period of redemption after sale and that a purchaser was vested with 
a good and valid title in fee simple. The court pointed out that when 
the period of redemption expired, a change took place not only in the 
relationship of the former owners to the property, but also a change in 
the relationship between the former owners themselves. It said, at p. 
254: 


"There is nothing in any of these acts which in any degree 
gives colour to the idea that after the five years have ex- 
pired the former owner had any particle of interest in 
them [the properties], or in the proceeds of them. 


* * x cd 


“The other case is Lewis v. Robinson (10 Watts 354). 
Land held by two joint tenants was sold for taxes; 
after the time for redemption md gone by, one of 
those who had been a tenant in common bought from 
the purchaser at sale for taxes. The court held that 
although if one tenant in common had redeemed the 
land within two years it might have enured to the use 
of the other; yet after the time for redemption had 
elapsed, and the title was valid in the purchaser, 
the relation of tenants in common ceased and either 
might purchase and hold for himself." 


More recently, and to the same effect, see Holloway v. Holloway, 
Sup. Ct. La., 221 La. 875, 883, 884, 60 So. 2d 468, 472 (1952). 
Peace v. Snyder, Sup. Ct. Kans., 169 Kans. 628, 220 P. 2d 151, (1950). 
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The applicable principles are stated in Tiffany Real Property, 

Third Edition, volume 2, Sec. 465 at p. 293: 
"The doctrine that an adverse title acquired by 

one cotenant enures to the benefit of the other in case he 

contributes to the cost of its acquisition applies only to 

an acquisition which takes place during the existence of 

the cotenancy. Consequently, it does not apply if they 

have previously been evicted by a stranger; and if the 

land has been sold for taxes, and the time for redemption 

has expired, the relation is regarded as having ceased, 

and one who was a cotenant may purchase the tax title 

for himself without any obligation to share with the others." 

Since appellee acquired the property after the period of redemption 
had long expired and therefore after the tenancy in common had ceased 
to exist, she cannot be said to have redeemed it, and, therefore, to be 
holding it for the benefit of all.” She purchased it, as any one of 
appellants could have done or as any third party could have done. Asa 


purchaser, she holds for herself. 


Ii 


APPELLANTS DO NOT PROFIT BY 
LEO COLLINS' RIGHT OF REDEMPTION 

Leo Collins is the mentally incompetent, adult brother of appellee 
and certain of the appellants. He is not an appellant in this matter. 
Upon the death of the father, Carter Collins, he became a 1/7th owner, 
as tenant in common with his brothers and sisters of the property in- 
volved herein. It is agreed that his right of redemption remains be- 
cause of his disability. District of Columbia Code (1951 Edition) Sec. 
47-1003. 


Appellants attempt to gain an extension of their own right of re- 
demption period from the two-year period allowed by law to a period 
2 tris important to note that while appellants attempt to argue that appellee holds the property for 


their benefit, they do not assert that they have made tender to her of their share of the cost of reacquir- 
ing the property. See Watkins v. Eaton, supra, p. 535. 
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coincident with that of Leo Collins. Their argument is that he has the 
right to redeem the entire premises, rather than a 1/7th interest, "and 


look to his co-tenants for contribution thus maintaining the prior unities 
in the premises." (Appellants' brief, p. 5). The implied conclusion is 
that his estate in redemption would be something less than before with- 


out appellants’ presence as co-tenants. 


Appellants argument might have merit if each of the brothers and 
sisters originally held estates im coparcenary, with the requisite unities 
of interest, title and possession. Hoffar v. Dement, 5 Gill. (Md.) 132 
(95), 137 (98) (1847). But such estates were abolished in the District of 
Columbia in 1901. District of Columbia Code (1951 Edition) Sec. 45-817. 
As a tenant in common, Leo Collin's estate was characterized by a 
Single unity, that of possession. It was not an essential characteristic 
of his estate that it had one and the same interest, accruing at the 
same time and by the same means as his co-tenant. 


Therefore, Leo Collin's estate in redemption, as protected by 
the lower court herein, is substantially the same as it ever was. It 
does not require the co-tenancy of appellants and is no support for their 


claims. 


The case cited by appellants in support of their argument, 
Schuman v. Westbrook, 207 Ark. 495, 181 S.W. 2d 470 (1944), is not in 
point. In that case, Anna Laurie Westbrook, the plaintiff-appellee 
originally owned all of the property involved, and, accordingly, was 
permitted to redeem her previous estate, the whole property. 


IV 


SUMMARY JUDGMENT WAS 
PROPERLY GRANTED HEREIN 
Appellants urge that there are genuine issues of material facts 
which precluded the lower court from granting summary judgment, but 
they have failed here, as in the lower court, to point out these issues. 
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It must be concluded that there are none, for one may not, on motion for 
summary judgment, withhold proof which he intends to use on the trial. 
“The very purpose of the Rule is through frank and complete disclosure 
by all parties to enable the court to determine what, if any, issues of 
fact there may be for a jury to determine." Simmons v. Charbonnier, 
D. C. S. D. Ga., 56 F. Supp. 512, 513, n. 3, (1944). 


This Court set the rule, Rule 56(c), Federal Rules of Civil Pro- 
cedure, in the proper prospective in Fox v. Johnson & Wimsatt, 75 U.S. 
App. D. C. 211, 127 F. 2d 729 (1942), when it said at pp. 218-219: 


"They [certain stricken affidavits] did not state facts 
sufficient to create a 'genuine issue as to any material 
fact,' within Rule 56(c), upon the controlling issue in 
the case, namely, the time during which the contract, 

if there was one, should be operative. The pleading set 
forth the facts essential for deciding whether the resolu- 
tion contemplated a sale made in 1938. There was con- 
flict concerning interpretation of the facts and the ulti- 
mate conclusion to be drawn from them respecting in- 
tention. But there was none as to the facts themselves. 
In other words, the evidentiary facts were not substan- 
tially in dispute. . . . Conflict concerning the ultimate 
and decisive conclusion to be drawn from undisputed 
facts does not prevent rendition of a summary judgment, 
when that conclusion is one to be drawn by the court." 


In Sabin v. Home Owners Loan Corporation, C.C.A. 10, 151 F. 
2d 541 (1945) cert. denied 328 U.S. 840, a case involving an action to 
quiet title, the court said, at p. 542: 

"The salutary purpose of Rule 56 of the Federal Rules 

of Civil Procedure ... . is to permit speedy and ex- 

peditious disposal of cases where the pleadings do not 

as a matter of fact present any substantial questions 

for determination. Flimsy or transparent charges or 

allegations are insufficient to state a justiciable con- 

troversy requiring the submission thereof for trial." 
There is nothing in the whole record of this case which indicates a 
decision by summary judgment proceeding was unwarranted. 
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CONCLUSION 


Wherefore, Margaret A. Carlton, appellee herein, respectfully 
submits that the judgment of the District Court be affirmed. 


| 
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